STATE OF MISSISSIPPI
HALEY BARBOUR, GOVERNOR

DEPARTMENT OF FINANCE AND ADMINISTRATION

KEVIN J. UPCHURCH
EXECUTIVE DIRECTOR

September 23, 2009
TO: State Contract Vendor
FROM: Gina Davis, Director, Office of Purchasing, Travel and Fleet Management

RE: Additional Contract term and condition requirements when using American Recovery and
Reinvestment Act (Stimulus) funds for purchases

The Office of the Governor has issued standard award terms and conditions as set forth in 2
CFR Part 176 and required when making purchases using Stimulus funds. These terms and
conditions, as attached hereto as Exhibit 1, must be included in all financial assistance
awards and included therein. Financial assistance award has been defined to include state
contracts, subcontracts, grant agreements, sub-grant agreement, cooperative agreements
and loan agreements with ARRA recipients.

The state contracts may be used for making purchases with Stimulus funds only if the state
contract has been amended to include the terms and conditions outlined in the attached
Exhibit 1.

If you are agreeable to this Exhibit 1 amendment of the terms and conditions, please
sign and date below and submit to this office at the following address:

Attn: Gina Davis, Director

Office of Purchasing, Travel and Fleet Management

501 N. West Street; Suite 701A

Jackson, MS 39201

Please submit as soon as possible. Once both parties have signed, an executed copy will be
returned to your company.

If you have any questions, please submit them in writing to me at the following email address:
marting@dfa.state.ms.us

THIS MUST BE SIGNED BY AN OFFICIAL DEPARTMENT OF FINANCE AND ADMINISTRATION

OF THE COMPANY
BY: BY:
TITLE: TITLE:
DATE: DATE:

POST OFFICE BOX 267 JACKSON, MISSISSIPPI 39205 TEL. (601) 359-3402 FAX (601) 359-2405



Exhibit 1

Reporting and Registration Requirements Under Section 1512 of the
American Recovery and Reinvestment Act of 2009.

The recipient' agrees 10 the following reporting and registration requirements of Section 1512 of
the American Recovery and Reinvestment Act and in accordance with 2 CFR § 176.50, if
applicable:

{(a) This award requires the recipient to complete projects or activities which are funded under
the American Recovery and Remvestment Act of 2009 (Recovery Act) and to report on use of
Recovery Act funds provided through this award. Information from these reports will be made
available to the public.

(b) The reports are due no later than ten calendar days after each calendar quarter in which the
recipient receives the assistance award funded in whole or i part by the Recovery Act.

(c) Recipients and their first-tier recipients must maintain current registrations in the Central
Contractor Registration (http://www.ccr.gov) at all times during which they have active federal
awards funded with Recovery Act funds. A Dun and Bradstreet Data Universal Numbering
System (DUNS) Number (ht1p.//www.dnb.com) is one of the requirements for registration in the
Central Contractor Registration.

(d) The recipient shall report the information described in section 1512(c) of the Recovery Act
using the reporting nstructions and data elements that will be provided online at

http://'www. FederalReporting. gov and ensure that any information that is pre-filled is corrected
or updated as needed.

! As used here and hereafier, recipient means “any entity other than an individual that receives Recovery Act funds
in the form of a grant, cooperative agreement or loan directly from the Federal Government.”™ 2 CFR § 176.30.
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Required Use of American Iron, Steel, and Manufactured Goods Not Covered
Under International Agreements Under Section 1605 of the American
Recovery and Reinvestment Act of 2009.

The recipient agrees 1o the following required use of American Iron, Steel, and Manufactured Goods of Section 1605 of the of the
American Recovery and Reinvestment Act and in accordance with 2 CFR §176.140 when awarding Recovery Act funds for
construction, alteration, maintenance, or repair of a public building or public work that does not involve iron, steel, and/or

manufactured goods covered under international agreements, if applicable:

(a) Definitions. As used in this award tenm and
condition—

(1) Manufactured good means a good brought to the
construction site for incorporation into the building or
work that has been—
{1) Processed into a specific form and
shape: or
(1) Combined with other raw material to create
a material that has different properties than the
properties of the individual raw materials.

(2) Public building and public work means a public
building of, and a public work of, a governmental entity
(the United States; the District of Columbia;
commonwealths, territories, and minor outlying islands
of the United States; State and local governments; and
multi-State, regional, or interstate entities which have
governmental functions). These buildings and works may
include, without limitation, bridges, dams, plants,
highways, parkways, streets, subways, tunnels, sewers,
mains, power lines, pumping stations, heavy generators,
railways, airports, terminals, docks, piers, wharves,
ways, lighthouses, buoys, jetties, breakwaters, levees, and
canals, and the construction, alteration, maintenance, or
repair of such buildings and works.

(3) Steel means an alloy that includes at least 50 percent
iron, between .02 and 2 percent carbon, and may include
other elements.

{b) Doimnestic preference.
(1) This award term and condition implements
Section 1605 of the American Recovery and
Reinvestment Act of 2009 (Recovery Act)
(Pub. L. 111-5), by requiring that all iron, steel,
and manufactured goods used in the project are
produced in the United States except as
provided in paragraph (b)(3) and (b)(4) of this
section and condition.
(2) This requirement does not apply to the
material listed by the Federal Government as
follows:
[Award official 10 list applicable excepted
materials or indicate *‘none’’}

(3) The award official may add other iron, steel, and/or
manufactured goods to the list in paragraph (b)}2) of this
section and condition if the Federal Government
determines that—

(1) The cost of the domestic iron, steel, and/or
manufactured goods would be unreasonable.
The cost of domestic iron, steel. or
manufactured goods used in the project is
unreasonable when the cumulative cost of such
material will increase the cost of the overall
project by more than 25 percent;

(i) The iron, steel, and/or manufactured good is
not produced, or manufactured in the United
States in sufficient and reasonably available
quantities and of a satisfactory quality; or

(111) The application of the restriction of section
1605 of the Recovery Act would be
consistent with the public interest.

(c) Request for determination of inapplicability of Section
1605 of the Recovery Act.

(1)(1) Any recipient request to use foreign iron, steel,
and/or manufactured goods m accordance with paragraph
(b)(3) of this section shall include adequate information
for Federal Government evaluation of the request,
mcluding—
(A) A description of the foreign and domestic
iron, steel, and/or manufactured goods:
(B) Unit of measure;
(C) Quantity;
(D) Cost;
(E) Time of delivery or availability;
(F) Location of the project;
(G) Name and address of the proposed supplier;
and
(H) A detailed justification of the reason for
use of foreign iron, steel, and/or manufactured
goods cited in accordance with paragraph
(b)(3) of this section.
(i1} A request based on unreasonable cost shall include
a reasonable survey of the market and a completed cost
comparison table in the format in paragraph (d) of this
section.
(1it) The cost of iron, steel, and/or manufactured goods
material shall include all delivery costs to the
construction site and any applicable duty.
(iv) Any recipient request for a determination
submitted after Recovery Act funds have been
obligated for a project for construction, alteration,
maintenance, or repair shall explain why the recipient
could not reasonably foresee the need for such
determination and could not have requested the
determination before the funds were obligated. If the
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recipient does not submit a satisfactory explanation,
the award official need not make a determination.

{2) If the Federal Government determines after funds
have been obligated for a project for construction,
alteration, maintenance, or repair that an exception to
section 1605 of the Recovery Act applies, the award
official will amend the award to allow use of the foreign
iron, steel, and/or relevant manufactured goods. When
the basis for the exception is nonavailability or public
interest, the amended award shall reflect adjustment of
the award amount, redistribution of budgeted funds,
and/or other actions taken to cover costs associated with
acquiring or using the foreign iron, steel, and/or relevant
manufactured goods. When the basis for the exception is
the unreasonable cost of the domestic iron,

steel, or manufactured goods, the award official shall
adjust the award amount or redistribute budgeted funds
by at least the differential established in 2 CFR
176.110¢a).

(3) Unless the Federal Government determunes that an
exception to section 1605 of the Recovery Act applies,
use of foreign iron, steel, and/or manufactured goods is
noncompliant with section 1605 of the American
Recovery and Reinvestment Act.

(d) Dara. To permit evaluation of requests under
paragraph (b) of this section based on unreasonable cost,
the Recipient shall include the following information and
any applicable supporting data based on the survey of
suppliers:

FOREIGN AND DOMESTIC ITEMS COST COMPARISON

Daseription

Unit of

measure Quanutv

Cost
(dodars)®

am 1:

Foreign stee!, on, or manuiactured

Domestic steel, ron, or manutaciured good

Hom 2:

Forelgn steel, ron, or manufactured good

Domestic steel, iron, or manufactured good

{List name, address, number, emal
nokide other icabio ing information.
include at ry cosis fo the canstruction

5, and contact for suppiiers survayad. Attach copy of response; if oral, attach summary.}
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Required Use of American Iron, Steel, and Manufactured Goods
Covered Under International Agreements Under Section 1605 of the
American Recovery and Reinvestment Act of 2009.

The recipient agrees to the following required use of American Iron, Steel, and Manufactured Goods (covered under
Inrernational Agreements) of Section 1605 of the of the Recovery and Reinvestment Act and in accordance with 2 CFR
$§176.160 when awarding Recovery Act funds for construction, alteration, maintenance, or repair of a public building
or public work that involves iron, steel, and/or manufactured goods materials covered under international agreements,

if applicable:

(a) Definitions. As used n this award term and
condition—

Designated country—

(1) A World Trade Organization Government
Procurement Agreement country (Aruba, Austria,
Belgium, Bulgaria, Canada, Cyprus, Czech Republic.
Denmark. Estonia, Finland, France, Germany, Greece,
Hong Kong, Hungary, Iceland, Ireland, Israel, Italy,
Japan, Korea (Republic of), Latvia, Liechtenstein,
Lithuania, Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Romania, Singapore, Slovak Republic,
Slovenia, Spain, Sweden, Switzerland, and United
Kingdom;

{2) A Free Trade Agreement (FTA) country (Australia,
Bahrain, Canada, Chile, Costa Rica, Dominican
Republic. El Salvador, Guatemala, Honduras, Israel,
Mexico, Morocco, Nicaragua, Oman, Peru, or
Singapore): or

(3) A United States-European Communities Exchange of
Letters (May 15, 1995) country: Austria, Belgium,
Bulgania, Cyprus, Czech Republic, Denmark, Estonia,
Finland. France, Germany, Greece, Hungary, Ireland,
ftaly. Latvia, Lithuania, Luxembourg, Malta,
Netherlands, Poland, Portugal, Romania, Slovak
Republic, Slovenia, Spain, Sweden, and United
Kmgdom.

Designated country iron, steel, and/or manufactured
goods—
(1) Is wholly the growth, product, or
manufacture of a designated country; or
{2) In the case of a manufactured good that
consist in whole or in part of matenals from
another country, has been substantially
transformed in a designated country into a new
and different manufactured good distinct from
the materials from which it was transformed.

Domestic iron, steel, and/or manufactured good—
(1) Is wholly the growth, product, or
manufacture of the United States; or
(2) In the case of a manufactured good that
consists in whole or in part of materials from
another country, has been substantially
transformed in the United States into a new and
different manufactured good distinct from the
materials from which it was transformed. There
1s no requirement with regard to the origin of
components or subcomponents in manufactured

goods or products, as long as the manufacture
of the goods occurs in the United States.

Foreign iron, steel, and/or manufactured good means
iron, steel, and/or manufactured good that is not
domestic or designated country iron, steel, and/or
manufactured good.

Manufactured good means a good brought to the
construction site for incorporation into the building or
work that has been—
(1) Processed into a specific form and shape; or
(2) Combined with other raw material to create
a material that has different properties than the
properties of the individual raw materials.

Public building and public work means a public building
of, and a public work of, a governmental entity (the
United States; the District of Columbia; commonwealths,
territories, and minor outlying islands of the United
States; State and local governments; and multi- State,
regional, or interstate entities which have governmental
functions). These buildings and works may include,
without limitation, bridges, dams, plants, highways,
parkways, streets, subways, tunnels, sewers, mains,
power lines, pumping stations, heavy generators,
railways, airports, terminals, docks, piers, wharves, ways,
lighthouses, buoys, jetties, breakwaters, levees, and
canals, and the construction, alteration, maintenance, or
repair of such buildings and works.

Steel means an alloy that includes at least 50 percent iron,
between .02 and 2 percent carbon, and may include other
elements.

(b) Iron, steel, and manufactured goods.

(1) The award term and condition described in this

section implements—
(1) Section 1605(a) of the American Recovery
and Reinvestment Act of 2009 (Pub. L. 111-5)
(Recovery Act), by requiring that all iron, steel,
and manufactured goods used in the project are
produced in the United States: and
(1) Section 1605(d), which requires application
of the Buy American requirement in a manner
consistent with U.S. obligations under
international agreements. The restrictions of
section 1605 of the Recovery Act do not apply
to designated country iron, steel, and/or
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manufactured goods. The Buy American
requirement in section 1605 shall not be
applied where the iron. steel or manufactured
goods used in the project are from a Party to an
international agreement that obligates the
recipient to treat the goods and services of that
Party the same as domestic goods and services.
This obligation shall only apply to projects with
an estimated value of $7,443,000 or more.
(2) The recipient shall use only domestic or designated
country iron, steel, and manufactured goods n
performing the work funded in whole or part with this
award, except as provided in paragraphs (b}(3) and (b)(4)
of this section.
(3) The requirement n paragraph (b)(2) of this section
does not apply to the iron, steel, and manufactured goods
fisted by the Federal Government as follows:
{Award official to list applicable excepted materials or
indicate “‘none’’)
{4) The award official may add other iron, steel, and
manufactured goods to the list in paragraph (b)(3) of this
section 1f the Federal Government deternunes that—

(1)The cost of domestic iron, steel, and/or
manufactured goods would be unreasonable.
The cost of domestic iron, steel, and/or
manufactured goods used in the project is
unreasonable when the cumulative cost of such
material will increase the overall cost of the
project by more than 25 percent;

(1) The iron, steel, and/or manufactured good is
not produced, or manufactured in the United
States in sufficient and reasonably available
commercial quantities of a satisfactory quality;
or

(111) The application of the restriction of section
1605 of the Recovery Act would be
inconsistent with the public mterest.

(c) Reguest for determination of inapplicability of section
1605 of the Recovery Act or the Buy American Act.
(1)(1) Any recipient request to use foreign iron,
steel, and/or manufactured goods in accordance
with paragraph (b)(4) of this section shall
include adequate information for Federal
Government evaluation of the request,
including—
(A) A description of the foreign and
domestic iron, steel, and/or
manufactured goods;
(B) Unit of measure;
(C) Quantity;
(D) Cost:
(E) Time of delivery or availability;

(F) Location of the project;

(G) Name and address of the

proposed supplier; and

(H) A detailed justification of the

reason for use of foreign iron, steel,

and/ or manufactured goods cited in

accordance with paragraph (b)}(4) of

this section.
(1) A request based on unreasonable cost shall
include a reasonable survey of the market and a
completed cost comparison table in the format
in paragraph (d) of this section.
(ii1) The cost of iron, steel, or manufactured
goods shall include all delivery costs to the
construction site and any applicable duty.
(1v) Any recipient request for a determination
submitted after Recovery Act funds have been
obligated for a project for construction,
alteration, maintenance. or repair shall explain
why the recipient could not reasonably foresee
the need for such determination and could not
have requested the determination before the
funds were obligated. If the recipient does not
submit a satisfactory explanation, the award
official need not make a determination.

(2) If the Federal Government determines after funds
have been obligated for a project for construction,
alteration. maintenance, or repair that an exception to
section 1605 of the Recovery Act applies, the award
official will amend the award to allow use of the foreign
tron, steel, and/or relevant manufactured goods. When
the basis for the exception is nonavailability or public
interest, the amended award shall reflect adjustment of
the award amount, redistribution of budgeted funds,
and/or other appropriate actions taken to cover costs
associated with acquiring or using the foreign iron, steel,
and/or relevant manufactured goods. When the basis for
the exception 1s the unreasonable cost of the domestic
iron, steel, or manufactured goods, the award official
shall adjust the award amount or redistribute budgeted
funds, as appropnate, by at least the differential
established in 2 CFR 176.110(a).

(3) Unless the Federal Government determines that an
exception to section 1605 of the Recovery Act applies,
use of foreign iron, steel, and/or manufactured goods
other than designated country iron, steel, and/or
manufactured goods is noncompliant with the applicable

Act.

(d) Data. To permit evaluation of requests under
paragraph (b) of this section based on unreasonable cost,
the applicant shall include the following information and
any applicable supporting data based on the survey of

suppliers:

FOREIGN AND DOMESTIC ITEMS COST COMPARISON

Description

Unit of Cast
measure Quantity (aokarsy”

Itarn 3

Foreign stee!, iron, or manufactured

Domaestic steel, iron, of manufactured good .......

lern 2

Foraign stawt, on, or mamdactured good

Domestic stesl, fron, or marnutactured good

Ist name, address, telapty ver. %““ , 8t
fiaccs ey spn.abe opporing Soriadon]

ntact tor

o

yed, Attach copy of response; if orsd, attach surnmary. )
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Wage Rate Requirements under Section 1606 of the American Recovery and
Reinvestment Act.

The recipient agrees 1o the following wage rate requirements of Section 1606 of the of the
Recovery and Reinvestment Act and in accordance with 2 CFR §176.190 when issuing
announcements or requesting applications for Recovery Act programs or activities that may
involve construction, alteration, maintenance, or repair, if applicable:

When issuing announcements or requesting applications for Recovery Act programs or activities
that may involve construction, alteration, maintenance, or repair the agency shall use the award
term described in the following paragraphs:

(a) Section 1606 of the Recovery Act requires that all laborers and mechanics employed by
contractors and subcontractors on projects funded directly by or assisted in whole or in part by
and through the Federal Government pursuant to the Recovery Act shall be paid wages at rates
not less than those prevailing on projects of a character similar in the locality as determined by
the Secretary of Labor in accordance with subchapter I'V of chapter 31 of title 40, United States
Code. Pursuant to Reorganization Plan No. 14 and the Copeland Act, 40 U.S.C. 3145, the
Department of Labor has issued regulations at 29 CFR parts 1, 3, and 5 to implement the Davis-
Bacon and related Acts. Regulations in 29 CFR 5.5 instruct agencies concerning application of
the standard Davis-Bacon contract clauses set forth in that section. Federal agencies providing
grants, cooperative agreements, and loans under the Recovery Act shall ensure that the standard
Davis-Bacon contract clauses found in 29 CFR 5.5(a) are incorporated in any resultant covered
contracts that are in excess of $2,000 for construction, alteration or repair (including painting and
decorating).

(b) For additional guidance on the wage rate requirements of section 1606, contact your
awarding agency. Recipients of grants, cooperative agreements and loans should direct their
initial inquiries concerning the application of Davis-Bacon requirements to a particular federally
assisted project to the Federal agency funding the project. The Secretary of Labor retains final
coverage authority under Reorganization Plan Number 14.
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Recipient Responsibilities regarding tracking and documenting Expenditures
under the American Recovery and Reinvestment Act of 2009.

The recipient agrees to the following tracking and documenting responsibilities required by
Section 1606 of the Recovery and Reinvestment Act and in accordance with 2 CFR §176-210, if
applicable:

(a) To maximize the transparency and accountability of funds authorized under the American
Recovery and Reinvestment Act of 2009 (Pub. L. 111 5) (Recovery Act) as required by
Congress and in accordance with 2 CFR 215.21 ““Uniform Administrative Requirements for
Grants and Agreements’” and OMB Circular A~102 Common Rules provisions, recipients agree
to maintain records that identify adequately the source and application of Recovery Act funds.
OMB Circular A-102 is available at hrtp://www. whitehouse.gov/omb/circulars/al02/al02. html.

(b) For recipients covered by the Single Audit Act Amendments of 1996 and OMB Circular A—
133, ““Audits of States, Local Governments, and Non-Profit Organizations,”” recipients agree to
separately identify the expenditures for Federal awards under the Recovery Act on the Schedule
of Expenditures of Federal Awards (SEFA) and the Data Collection Form (SF-SAC) required by
OMB Circular A—133. OMB Circular A-133 is available at
hutp://'www.whitehouse.gov/omb/circulars/al33/al33.htmi. This shall be accomplished by
identifying expenditures for Federal awards made under the Recovery Act separately on the
SEFA, and as separate rows under Item 9 of Part IIl on the SF-SAC by CFDA number, and
inclusion of the prefix ““ARRA-"" in identifying the name of the Federal program on the SEFA
and as the first characters in Item 9d of Part III on the SF-SAC.

(c) Recipients agree to separately identify to each subrecipient, and document at the time of
subaward and at the time of disbursement of funds, the Federal award number, CFDA number,
and amount of Recovery Act funds. When a recipient awards Recovery Act funds for an existing
program, the information furnished to subrecipients shall distinguish the subawards of
incremental Recovery Act funds from regular subawards under the existing program.

(d) Recipients agree to require their subrecipients to include on their SEFA information to
specifically identify Recovery Act funding similar to the requirements for the recipient SEFA
described above. This information is needed to allow the recipient to properly monitor
subrecipient expenditure of ARRA funds as well as oversight by the Federal awarding agencies,
Offices of Inspector General and the Government Accountability Office.
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